
(b) require the delivery or performance 

at the agreed location, date and time, 

if that date and time have not yet 

passed; or

(c) cancel the agreement without 

penalty, treating any delivered goods 

or performed services as unsolicited 

goods or services in accordance with 

section 21.

Should the customer elect to cancel the 

agreement after the goods were delivered 

late, the supplier runs the risk of the goods 

becoming the property of the customer 

if they are not collected by the supplier 

within twenty business days. This is a real 

possibility as the CGSO has already had 

a case in which the consumer claimed 

ownership of the goods under section 21. 

Further, the supplier would not be entitled 

to charge any cancellation, delivery or 

collection fee.

If the supplier is not able to deliver the 

goods at all, CPA section 47 comes into 

play. This provides, in subsection (3), that If 

a supplier makes a commitment to supply 

goods on a specified date or at a specified 

time but fails because of insufficient stock 

or capacity to supply those goods as 

agreed or goods of comparable quality, the 

supplier must refund to the consumer any 

amount paid plus interest at the prescribed 

rate. 

Further, the supplier must compensate 

the consumer for costs directly incidental 

to the supplier’s breach of the contract. 

These might include the cost of 

transportation to buy alternative goods

It’s about time
So, you didn’t manage to 
get all the Mother’s Day 
deliveries out in time. 
What are the implications 
for you in terms of the 
Consumer Protection Act 
(CPA)?
The CPA has to some extent changed 

the pre-existing law of sale so far as it 

relates to the time of the delivery or 

performance of obligations. Under the 

pre-existing law (known as the common 

law), if no date for delivery is agreed 

upon by the parties, performance must 

occur “within a reasonable time”. What 

a reasonable time is will differ according 

to the type of transaction: Two hours 

might be reasonable in the case of 

prescription medicines, while two 

months might be acceptable in the case 

of a custom order tomb stone.

If a date of delivery was agreed upon and 

the seller did not meet it, the buyer was 

entitled to cancel the agreement. Where no 

specific date of delivery was agreed upon, 

the buyer could nevertheless subsequently 

place the seller on terms to deliver on a 

specific date, failing which the buyer would 

be entitled to cancel the sale. 

Like the common law, the CPA provides 

in section 19(2) that it is an implied 

condition of every transaction for the 

supply of goods or services that:

(a) the supplier is responsible to deliver 

the goods or perform the services

(i) on the agreed date and at the agreed 

time, if any, or otherwise within a 

reasonable time after concluding the 

transaction or agreement.

The CPA differs from the common law 

regarding the possible consequences of 

failing to deliver at the agreed time. In 

terms of section 19(6), if the supplier 

tenders the delivery of goods or the 

performance of any services on a date or 

at a time other than as agreed with the 

consumer, the consumer may either:

(a) accept the delivery or performance at 

that location, date and time;

elsewhere or the premium on the price 

of the goods resulting from them being 

bought actually on Mothers’ Day. 

A shortage of stock or capacity would 

be a defence to a supplier if the shortage 

was ‘‘due to circumstances beyond the 

supplier’s control.” This would only be the 

case if the shortage did not result from 

a failure of some sort on the part of the 

supplier. A failure to anticipate the level 

of demand might not be viewed as being 

beyond the supplier’s control.

The substantial difference 
brought about by the CPA 
is that consumers are not 
restricted to suing through 
the courts if they are 
unsatisfied. They now have 
a wide range of alternative 
dispute resolution options 
open to them at no cost
This means that suppliers can no longer 

get away with a shrug of the shoulders 

if they mess up on the delivery of goods 

ordered or purchased. Accordingly, any 

arrangements regarding the timing of 

deliveries should be meticulously recorded. 

There is also a need for careful planning 

and liaison between the sales and delivery 

components of a business. 

Advocate Neville Melville is the Consumer Goods 
and Services Ombud. Visit www.cgso.org.za for more 
information.
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